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REPRODUCTIVE RIGHTS

ARTICLE

Paola A. Guzmán Alejandro*

She cannot have the joy of pregnancy that is wanted, avoid 
the distress of a pregnancy that is unwanted, plan her life, 
pursue her education, undertake a productive career, or 
plan her births to take place at optimal times for childbear-
ing, ensuring more safety for herself, and better chances for 
her child’s survival and healthy growth and development.1
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Introduction 

Violations of women’s reproductive rights occur every day in all parts of the world. 
Reproductive rights consist of already recognized human rights that seek to 
guarantee that women can freely decide on matters concerning their reproduc-

tive and sexual lives without the interference of third parties. Since 1994, a series of 
international conferences that address reproductive rights as human rights have been 
held. The agreements contained therein were thought to set forth reproductive rights. 
However, local authorities have been unresponsive in securing these rights. As a result, 
women have had to go to international forums to hold governments accountable for 
such violations.

The first section of this paper is dedicated to overviewing the international instru-
ments and conferences that forged reproductive rights, for the purpose of understanding 
their development. The section also analyses factors that indicate violations of reproduc-
tive rights. The second section of this piece will explore the relationship between repro-
ductive rights and international law to illustrate the pros and cons of having reproductive 
rights expressly recognized as human rights. Lastly, the article addresses reproductive 
rights in Puerto Rico and how recently proposed legislation may affect such rights. 

I. Overview on reproductive rights
 

The worldwide emergence and recognition of women’s rights has taken place during 
the last decades. Women have been advocating and redefining social concepts and global 
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policy, accentuating the social significance of women’s issues.2 Similar to other move-
ments, women have been organizing locally, nationally, regionally, and internationally 
in order to expose the issues that affect them on a daily basis.3 Although women’s move-
ments originally started organizing themselves in order to fight issues that affected them 
locally, it is unquestionable that the international arena has provided a great opportunity 
for women to elevate the constant struggles they face. Elisabeth Friedman explains that 
“[b]y the mid-1980s, women were sharing information across regions and gaining expo-
sure to the human-rights framework, establishing the groundwork for the women’s hu-
man-rights movement.”4 It is important to acknowledge the fact that, in its beginnings, 
the women’s rights movement got help from mainstream movements.5 However, that was 
not always the case.6 

Before 1989, little to no attention was paid to women’s human rights movements 
within any of the major human rights groups.7 Friedman states that “[p]ressure from 
within and without created awareness in these institutions, generating women’s hu-
man rights activism within the human rights movement.”8 During the late 1980s and 
early 1990s, women’s issues were starting to get discussed in conferences of the United 
Nations (UN). As Wendy Harcourt posits, “[d]uring this period, a holistic discourse 
emerged that aimed to tackle the overlap in women’s lives.”9 The women’s agenda con-
tained a variety of topics ranging from sexuality, health and reproductive rights, fair 
pay, access to work in the public sphere of society, violence, among others.10 Amnesty 
International also started working with women’s human rights in the late 80’s when 
staff members identified that women were underrepresented in the research they were 
conducting.11 

“In early 1989, U.S. staff convened a formal working group, which consulted with 
women’s rights organizations that had a history of looking into human rights issues. . . .”12 
That same year the International Council of Amnesty International passed a resolution 
that required that at every level within the organization, women’s human rights be looked 
at and protected.13 The gender and development agenda was being debated as the focus 

2	 Kimberly A. Johns, Reproductive Rights of Women: Construction and Reality in International and United 
States Law, 5 Cardozo Women’s L.J. 1, 1 (1998); Charlotte Bunch, Transforming Human Rights from a Feminist 
Perspective, in Women’s Rights, Human Rights: International Feminist Perspectives 11 (Julie Peters & 
Andrea Wolper eds., 1995).
3	 Elisabeth Friedman, Women’s Human Rights: The Emergence of a Movement, in Women’s Rights, Human 
Rights: International Feminist Perspectives 19 (Julie Peters & Andrea Wolper eds., 1995).
4	  Id. at 24. 
5	  Id. at 25. 
6	  Id.
7	  Id. 
8	  Id. 
9	 Wendy Harcourt, The Global Women’s Rights Movement: Power Politics Around the United Nations and 
the World Social Forum, at 6 (2006). 
10	 Id. at 9.
11	 Friedman, supra note 3, at 25.  
12	 Id. 
13	 Id. at 26.
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on women’s rights, while issues related to health and reproductive rights gained more 
momentum.14 

From 1992 onwards, women’s rights were beginning to get discussed at the United 
Nations (UN); conferences for women’s movement became a visible player within the or-
ganization.15 Harcourt explains that “the global women’s movement became caught up 
in micro strategies that brought their issues into the UN arena, but in the process of 
biopower the female body became an individual and social subject of development.”16 
Women were mainstreaming gender in order to address the different needs.17 Harcourt 
also argues that “as women’s rights and gender equality were absorbed conceptually into 
international development debates, women were invited to take up higher positions in 
the bureaucracy, gender experts were established, documents were rewritten and many 
manuals were presented on how to gender mainstream.”18 

Since then, women’s human rights movements have made their way to political ac-
tors such as those in the governmental spectrum securing vulnerable rights. The focus 
on the women’s rights movement has been securing freedom from discrimination on 
the basis of gender, increasing political power, preventing gender violence, and gaining 
reproductive rights.19 From the beginning of the human rights movement, issues related 
to women’s rights and reproductive rights have been recognized in international human 
rights documents.20 The key document in the modern international human rights sys-
tem, The Universal Declaration of Human Rights (UDHR), states that “motherhood and 
childhood are entitled to special care and assistance. All children, whether born in or out 
of wedlock, shall enjoy the same social protection.”21 “Although reproductive rights are 
inferred by this reference to motherhood, the UDHR did not provide direct protection 
for reproductive rights under its understanding of the right to health.”22 In other words, 
there is no explicit protection of reproductive rights in the UDHR. Simply, “the UDHR 
does protects other women’s rights that support reproductive rights, including rights to 
privacy, to consent to and have equal rights in marriage, to be free from discrimination 
based on gender, and to not be subjected to torture or cruel, inhuman, degrading treat-
ment or punishment.”23

14	 Harcourt, supra note 9, at 6. 
15	 Id. 
16	 Id. at 10. 
17	 Id.
18	 Id. at 11.
19	 Johns, supra note 2, at 1. 
20	 Lance Gable, Reproductive Health as a Human Right, 60 Case W. Res. L. Rev. 957, 973 (2010) (see also Kim-
berly A. Johns, Reproductive Rights of Women: Construction and Reality in International and United States Law, 
5 Cardozo Women’s L.J. 1, 11 (1998)).
21	 Universal Declaration of Human Rights, G.A. Res. 217 (III) A, U.N. Doc. A/RES/217 (III) (Dec. 10, 1948) 
art 25.
22	 Gable, supra note 20, at 974. 
23	 Id. (quoting UDHR art. 12, 16, 2, 5).
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A.  What are Reproductive Rights?

The International Conference on Population and Development (ICPD or Cairo Con-
ference), held in 1994, developed the definition that is still used up to this day:

[R]eproductive rights embrace certain human rights that are already rec-
ognized in national laws, international human rights documents and oth-
er consensus documents. These rights rest on the recognition of the basic 
right of all couples and individuals to decide freely and responsibly the 
number, spacing and timing of their children and to have the information 
and means to do so, and the right to attain the highest standard of sexu-
al and reproductive health. It also includes their right to make decisions 
concerning reproduction free of discrimination, coercion and violence.24

	 As seen from the definition articulated in the ICPD, reproductive rights encompass 
three concepts that are intrinsically related and are needed in order to guarantee repro-
ductive rights. In the first place, women shall have the right to decide when to get preg-
nant and how many children to have, if any. Secondly, women must be able to obtain 
information regarding prenatal and postnatal stages and information on ways to avoid 
pregnancy. Finally, women shall have the highest standard of sexual and reproductive 
health. Sexual health refers to the ability to have a safe and satisfying sex life.25  “The right 
to sexual health includes the right to decide when, how, and with whom to have sexual 
relations.”26 Therefore, this right recognizes that women can have and can enjoy sexual 
relations without the intercourse being for the sole purpose of producing offspring.27 Fur-
thermore, reproductive health was also defined during the Cairo Conference as a “state of 
complete physical, mental, and social well-being and not merely the absence of disease 
or infirmity, in all matters relating to the reproductive system. . . .”28 “Reproductive health 
considers and deals with issues of contraception, infertility, and sexually transmitted dis-
eases.”29 

B.  An overview on reproductive rights

	 The development of women’s reproductive rights may be categorized into two phases: 
“(1) [the] development brought by international human rights instruments from 1940s 

24	 International Conference on Population and Development, Cairo, Egypt, Sept. 5-13, 1994, Report of the 
ICPD, U.N. Doc A/CONF.171/13/Rev.1 ch.7.3 (1995). p. 40. 
25	 Johns, supra note 2, at 9.
26	 Id. (citing Sarah Y. Lai & Regan E. Ralph, Female Sexual Autonomy and Human Rights, 8 Harv. Hum. Rts. 
J. 201, 202 (1995)).
27	 Id. (citing Sarah Y. Lai & Regan E. Ralph, Female Sexual Autonomy and Human Rights, 8 Harv. Hum. Rts. 
J. 201, 202 (1995)).  
28	 International Conference on Population and Development, Cairo, Egypt, Sept. 5-13, 1994, Report of the 
ICPD, U.N. Doc A/CONF.171/13/Rev.1 ch.7.3 (1995). p. 60.
29	 Johns, supra note 2, at 6. 
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to 1980s and (2) [the] development brought by the international conferences in 1990s.”30 
However, it is important to emphasize that there is no human rights instrument explicitly 
dedicated to reproductive rights. Rather, the main human rights instruments protect the 
various elements of reproductive rights.31

	
i.  From 1940s-1980s

a.  Universal Declaration of Human Rights 

The Universal Declaration of Human Rights (UDHR) is the leading document in in-
ternational human rights law, being the first comprehensive human rights instrument 
that gathers civil, political, economic, social, and cultural rights.32 The UDHR established:

[T]he foundation for the international protection of reproductive rights 
through the enumeration of specific rights, which include: (1) the right to 
a standard of living adequate for the health and well-being, (2) the right to 
privacy, (3) the right to seek, receive, and impart information, (4) the right 
to marry and found a family on the basis of equality, and (5) the right to 
freedom from discrimination on the basis of sex and gender.33 

“The Universal Declaration of Human Rights (UDHR) is a milestone document in 
the history of human rights.”34 It was the first international instrument to establish the 
fundamental human rights to be universally protected.35 

Thomas Buergenthal argues that it is important to recall that the UDHR is not a 
treaty.36 The General Assembly of the United Nations set the declaration as a non-bind-
ing resolution that sought to provide a common understanding of human rights and 
fundamental freedoms of every individual.37 Most of the States were eager with the de-
velopment of the UDHR, but hesitant to acknowledge it had legal force.38 This means 
that States are not bound by the provisions stated in the UDHR and those are mere stan-
dards that parties to the United Nations may follow if they wish. As a result of being a 
non-binding instrument, States do not have an international obligation to secure rights 

30	 Wang Bing, International Protection of Women’s Reproductive Rights Under the ICCPR 5 
(2004).  
31	 United Nations Population Fund et. al, Reproductive Rights are Human Rights: A Handbook for National 
Human Rights Institutions, United Nations Population Fund (2014), https://www.ohchr.org/Documents/
Publications/NHRIHandbook.pdf. 
32	 Thomas Buergenthal et al., International Human Rights In a Nutshell 41 (5th ed. 2017).
33	 Bing, supra note 30, at 6-7 (omitted citation).
34	 Office of the High Commissioner for Human Rights, The Universal Declaration of Human Rights, Office 
of the High Commissioner for Human Rights, https://www.ohchr.org/EN/UDHR/Pages/UDHRIndex.aspx 
(last visited Nov. 11, 2019). 
35	 Id. 
36	 Buergenthal, supra note 32, at 43.
37	 Id. at 43-44.  
38	 Ed Bates, History, in International Human Rights Law 35 (Daniel Moeckli et. al., eds., 2010). 
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that enable women access to their reproductive rights, thus affecting women’s rights. 
Nevertheless, from time to time the UDHR became a point of reference for governments 
and international organizations that called out for the protection of the human rights 
embodied in the UDHR.39 Some critics believe that some of the provisions of the UDHR 
have become customary international law and thus, it is binding upon all states with 
limited exceptions.40 Sohn agrees that “the Declaration, as an authoritative listing of 
human rights, has become a basic component of international customary law, binding 
all states, not only members of the United Nations.”41 Recognizing that the human rights 
included in the UDHR have developed into customary law is a step forward in guaran-
teeing women can secure their reproductive rights through certain human rights listed 
in the UDHR. 

After the UDHR, the International Covenant on Civil and Political Rights and the In-
ternational Covenant on Economic, Social, and Cultural Rights were adopted by the Unit-
ed Nations General Assembly on December 16, 1966, becoming effective ten years later. 
The delay in bringing both covenants into force was due to the fact that at least thirty-five 
states had to ratify the instruments before becoming effective.42 As treaties, its provisions 
create binding legal obligations for the States Parties. Both treaties address cover rights 
that may be called as people or collective rights.43 

b.  International Covenant on Civil and Political Rights

	 The International Covenant on Civil and Political Rights (ICCPR) is a multilateral 
treaty adopted by the United Nations General Assembly that deals, as its name implies, 
with protections for civil and political rights, such as the right to a fair trial and liberty. 
The ICCPR addresses women’s rights regarding family and reproductive self-determina-
tion. On article 23, the treaty states that “family is the natural and fundamental group 
unit of society and is entitled to protection by society and the State”.44 Also, the article 
states that the “right of men and women of marriageable age to marry and to found a fam-
ily shall be recognized.”45 The article also promotes equal rights during marriage and its 
dissolution.46 Article 23 is a landmark provision for it recognizes issues relating to the pri-
vate sphere of society in a legal international instrument that binds the public sphere of 
countries. Governments have been reluctant to work on public policy related to domestic 
affairs, especially with those related to women’s rights. Furthermore, the treaty prohibits 
sex discrimination in the enjoyment of the rights thus assuring equality between men 

39	 Buergenthal, supra note 32, at 45.
40	 Id. at 47.  
41	 Id. (citing Sohn, The New International Law: Protection of the Rights of Individuals Rather than States, 32 
Am. U. L. Rev. 1, 16-17 (1982)).
42	 Id. at 48. 
43	 Id. at 49.
44	 International Covenant on Civil and Political Rights art. 23 (1). 
45	 Id. art. 23(2). 
46	 Id. art. 23(4). 
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and women.47 Additionally, article 3 makes sure that “special attention must be paid to 
achieving women’s equality”.48 

The ICCPR created a Human Rights Committee, whose tasks are designed to ensure 
that State Parties are complying with the treaty. The Committee examines reports sub-
mitted by State Parties, which explain the measures taken by the State in order to guar-
antee the rights secured in the ICCPR and the progress made since the ratification of the 
treaty.49 The Human Rights Committee also has authority to adopt General Comments. 
General Comments are designed to provide guidance to State Parties in their obligations 
arising from the ICCPR.50 Through the General Comments, the Human Rights Committee 
“spells out its interpretation of different provisions of the Covenant.”51 In 2000, the Human 
Rights Committee adopted its General Comment 28 on equality between men and wom-
en.52 That General Comment applies to all the articles in the ICCPR. For example, the right 
to life secured in article 6 may be violated if women have no option rather than getting 
clandestine abortions.53 This explanation by the Human Rights Committee was necessary 
in order to prioritize women’s rights. As Dianne Otto notes “the General Comment clearly 
promotes women’s equality as a substantive concept and accepts that different treatment 
of women and men may be necessary to achieve equality.”54 Although the United States 
ratified the treaty in 1992, the United States’ Senate included a reservation with the inten-
tion to limit the ability of litigants to sue in court for direct enforcement of the ICCPR.55 
This means that if a woman, whose right to life was undermined because of lack of access 
to abortion procedures, decides to sue the United States for not guaranteeing her right to 
life, she is not be able to. Thus, United States cannot be held accountable for such viola-
tion to article 6 of the ICCPR. As of March 2020, 173 States are parties to the ICCPR.56

c.  International Covenant on Economic, Social, and Cultural Rights 

	 In contrast with the ICCPR, the International Covenant on Economic, Social, and Cul 
tural Rights (ICESCR) focuses on the protection of economic, social, and cultural rights. 
Unlike the ICCPR, ratifying the ICESCR does not give the State Party an obligation to give 
immediate effect to all of its provisions.57 Rather, State Parties shall take steps to achieve 

47	 Id. art. 2(1). 
48	 Dianne Otto, Women’s Rights, in International Human Rights Law 349 (Daniel Moeckli et. al., eds., 
2010).
49	 Buergenthal, supra note 32, at 55. 
50	 Id. at 64.
51	 Id. 
52	 Otto, supra note 48, at 359 (citing HRC, General Comment 28, HRI/GEN/1/Rev.9 (Vol I) 228).
53	 Id. at 360. 
54	 Id.
55	 FAQ: The Covenant on Civil & Political Rights (ICCPR), ACLU 100 Years, https://www.aclu.org/other/
faq-covenant-civil-political-rights-iccpr. 
56	 Status of Ratification Interactive Dashboard, United Nations Human Rights Office of the High Com-
missioner,  https://indicators.ohchr.org.  
57	 Buergenthal, supra note 32, at 76.
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progressively the rights secured in the instrument.58 This different approach in its imple-
mentation is because economic, social, and cultural rights take more time to implement 
and are more complicated in comparison with civil and political rights.59 The ICESCR ad-
dresses in article 10 infant mortality: “the provision for the reduction of stillbirth-rate and 
of infant mortality and for the healthy development of the child.”60 Furthermore, article 
10 also states that the parties to the covenant recognize: (1) the widest possible protection 
and assistance should be accorded to the family, which is the natural and fundamental 
group unit in society and (2) special protection should be accorded to mothers during a 
reasonable period before and after childbirth.61 
	 Similar to the ICCPR, the ICESCR requires State Parties to submit reports on the 
measures being taken in order to fulfill the securing of the treaty’s rights.62 The Commit-
tee on Economic, Social, and Cultural Rights (CESCR) was permanently created in 1976 
and overlooks the reports submitted by the State Parties. In 2005, the Committee adopt-
ed its General Comment 16, which seeks to identify the gender dimensions of each of 
the rights secured in the ICESCR.63 As Dianne Otto notices “its distinctiveness lies in its 
identification of men, as well as women, as potentially suffering sex discrimination and 
inequality in the enjoyment of ICESCR rights.”64 As of March 2020, 170 States are parties 
to the ICESCR.65 

d.	 Convention on the Elimination of All Forms of Discrimination Against 
	 Women	

In 1979, United Nations adopted the Convention on the Elimination of All Forms of 
Discrimination Against Women (CEDAW or the Women’s Convention), the main inter-
national instrument that protects women’s right to decide about matters related to their 
fertility and sexuality.66 The treaty constrains signing parties to secure as soon as possible 
equality between women and men.67 The treaty demands state parties to “condemn dis-
crimination against women in all its forms” and “agree to pursue by all appropriate means 
and without delay a policy of eliminating discrimination against women.”68 Dianne Otto 
explains that although the Women’s Convention encompasses issues discussed in the 
ICCPR and the ICESCR, “it highlights the specificity of women’s experience of discrimi-

58	 International Covenant on Economic, Social, and Cultural Rights art 2(1). 
59	 Buergenthal, supra note 32, at 77.
60	 International Covenant on Economic, Social, and Cultural Rights art. 12(a). 
61	 Id. art. 10.
62	 Id. art. 16(1).
63	 Otto, supra note 48, at 361.
64	 Id.
65	 Status of Ratification Interactive Dashboard, United Nations Human Rights Office of the High Com-
missioner,  https://indicators.ohchr.org. 
66	 María Plata, Reproductive Rights as Human Rights: The Colombian Case, 20 Rev. IIDH 99 (1994).  
67	 Barbara Stark, The Women’s Convention, Reproductive Rights, and the Reproduction of Gender, 18 Duke J. 
Gender L. & Pol’y 261, 268 (2011). 
68	 Convention on the Elimination of All Forms of Discrimination Against Women, art. 2. 
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nation and advances a strong form of women’s substantive equality as the international 
norm.”69 

The Convention seeks to end all variety of possible discriminations against women 
by prohibiting discriminatory treatment, discriminatory outcome, intentional discrim-
ination, and unintentional discrimination.70 The goal of advancing women’s equality is 
set out in three steps: (1) defining meticulously what is discrimination against women,71 
(2) “making it clear that non-identical treatment aimed at addressing women’s specif-
ic experiences of disadvantage may be necessary to hasten the achievement of women’s 
equality”,72 and (3) “requiring that State Parties address the underlying causes of women’s 
inequality.”73 Article 5 of the Convention provides that all State Parties shall implement 
measures:

[T]o modify the social and cultural patterns of conduct of men and wom-
en, with a view to achieving the elimination of prejudices and customary 
and all other practices which are based on the idea of the inferiority or 
the superiority of either of the sexes or on stereotyped roles for men and 
women.74 

In article 12, the CEDAW requires states to “ensure access to healthcare services, 
including those related to family planning” and to “ensure women appropriate services 
in connection with pregnancy, confinement in the postnatal period, granting free ser-
vices when necessary, as well as adequate nutrition during pregnancy and lactation.”75 
Consequently, “because reproductive rights focus on experiences—conception, pregnan-
cy, childbirth—that affect women more directly than they affect men, these experiences 
are not reflected in traditional rights’ discourse.”76 Barbara Stark notes that: 

CEDAW corrects this omission by recognizing women’s reproductive work 
and requiring the state--and men--to support it. Whether by a state or a 
non-state third party, whether by an affirmative act (such as coerced steril-
ization), or by an omission (such as the refusal to fund elective abortions), 
whether imposed on all women or a discrete group, whether the objective 
is to disempower women or to promote women’s equality, the denial of 
women’s reproductive rights is barred by CEDAW.77

69	 Otto, supra note 48, at 352.
70	 Id. 
71	 Id. 
72	 Id. at 353. 
73	 Id. at 354. 
74	 Convention on the Elimination of All Forms of Discrimination Against Women, art. 5(a). 
75	 Convention on the Elimination of All Forms of Discrimination Against Women, art. 12.
76	 Stark, supra note 67, at 271 (citing Brenda Cossman, Sexual Citizens: Freedom, Vibrators, and Belonging in 
Gender Equality). 
77	 Id. at 271-72 (citing omitted). 
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As a result of the Women’s Convention, “policymakers, governments, and service 
providers have to see fertility regulation and reproductive health services as a way to em-
power women, and not as a means to limit population growth, save the environment, and 
speed economic development.78 Furthermore, Roberta Clarke recognizes that:

CEDAW was fairly important in bringing women into the “rights talk” are-
na. Trying to get your government to ratify CEDAW is a political process 
that makes you see the ramifications of this quite extensive and encom-
passing document. Once your government has signed, it’s a social contract 
that they’re making with the women in the country. . . . [i]t gives you that 
tool, that leverage to say OK, this is the normative context within which 
women’s status has to be dealt with—and it’s human rights document, so 
automatically you are in the basket of human rights.79

However, during the first years of its implementation, the Convention did not seem 
effective because of the great amount of reservations made by State Parties.80 Each reser-
vation is one less obligation the State Party has, thus directly affecting women’s rights. It 
can be argued that the reservations “have sought to preserve various national or religious 
institutions that are in conflict with the Convention.”81 Since the celebration of the Vienna 
World Conference on Human Rights in 1993, which called for members of the CEDAW 
to withdraw their reservations, more than thirty States have in fact withdrawn reserva-
tions.82 This is important because with each reservation withdrawn, there is a State Party 
committed to ending discrimination towards women. As of March 2020, 189 countries 
are State Parties.83 United States has not ratified the treaty and, as a result, is not bound 
by the provisions embodied in the instrument, which aims to stop all kind of discrimina-
tion against women. The women’s rights movements must keep fighting and advocating 
for the United States to ratify the CEDAW because, first, it would force the federal gov-
ernment to develop a nationwide plan that addresses reproductive rights and, second, it 
would create a rule of law that does not depend on the will of the United States Congress 
or the Supreme Court of the United States (SCOTUS). 

ii.  1990s 

It is clear that since the beginning of the human rights movement back in 1948 when 
the UDHR was adopted, states have been securing rights that deal with reproductive 
rights in a progressive manner. United Nations conferences on human rights have been 

78	 Plata, supra note 66.
79	 Friedman, supra nota 3, at 23.  
80	 Buergenthal, supra note 32, at 103.
81	 Id. 
82	 Id. at 104.
83	 Office of the High Commissioner for Human Rights, Status of Ratification Interactive Dashboard, Office 
of the High Commissioner for Human Rights (Jan. 07, 2020), https://indicators.ohchr.org. 
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tools for reaffirming and strengthening aspects of human rights.84 In the 1990s, several 
conferences took place relating to human rights, population, and women. These promot-
ed the development of women’s reproductive rights. It is important to clarify that “[a]
lthough these documents are not treaties and do not create specific obligations for the 
states, they [do] reflect the international community’s common goals and policies regard-
ing reproductive rights.”85 

a.  International Conference on Population and Development  

In 1994, the International Conference on Population and Development (ICPD or 
Cairo Conference) was held in Cairo, Egypt. The conference had the purpose of discuss-
ing “the broad issue of and interrelationships between population, sustained economic 
growth and sustainable development, and advances in the education, economic status 
[,] and empowerment of women.”86 Although it was previously discussed that there is 
no human rights instrument dedicated solely to reproductive rights, the Cairo Confer-
ence produced the “first international consensus document to recognize that [women’s] 
reproductive rights are human rights.”87 As a matter of fact, the definitions used today to 
define reproductive rights and reproductive health developed in the ICPD. The confer-
ence set a number of principles to guide participating parties in implementing the main 
goals of the conference. Principle 4 discusses gender equality and the empowerment of 
women: 

Advancing gender equality and equity and the empowerment of women, 
and the elimination of all kinds of violence against women, and ensuring 
women’s ability to control their own fertility, are cornerstones of popula-
tion and development-related programmes. The human rights of women 
and the girl child are inalienable, integral [,] and indivisible part of univer-
sal human rights.88 

The Programme of Action of the Cairo Conference also states in its principle 8 the 
right to a high standard of physical and mental health. It endorses states to assure ap-
propriate measures are being taken to guarantee universal access to health-care services, 
including those related to reproductive health care such as family planning and sexual 
health.89 By stating that reproductive health must be secured under the health-care ser-
vices countries provide their citizens, the Programme of Action explicitly addresses and 
calls for action on women’s reproductive rights. The Cairo Conference marked a turning 

84	 Buergenthal, supra note 32, at 165.
85	 Bing, supra note 30, at  9.
86	 International Conference on Population and Development, Report of the ICPD, U.N. Doc A/CONF.171/13/
Rev.1, at 7 (Sept. 13, 1994) [hereinafter ICPD Programme of Action]. 
87	 Nancy Northup, Reproductive Rights at Home and Abroad, 15 CUNY L. Rev. 265 (2012). 
88	 ICPD Programme of Action, supra note 86, at 12.
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point in the globalization of the women’s movement, playing an important role in shap-
ing its agenda.90 

b.	 Beijing Conference 

A year after the ICPD, the United Nations held the Beijing Conference to cover topics 
on women, specifically equality and empowerment. The conference took place amongst 
an atmosphere of excitement and increasing attention to women’s issues.91 In the “Beijing 
Conference, 189 participating states reaffirmed what had been recognized a year earlier 
in Cairo.”92 However, it was in Beijing that the gender problematic was raised.93 Many 
states recognized that in order to create essential social changes, relationships between 
men and women had to be reevaluated for it seemed to be the ultimate restructuring of 
society necessary in order to fully empower women.94 Sonja Boezak claims that the recog-
nition by the states “represented a strong reaffirmation that women’s rights were human 
rights and that gender equality was an issue of universal concern, benefiting all.”95 Gender 
equality in society may only be fully achieved when women are able to enjoy human rights 
that are intrinsically related to their reproductive rights. As long as women cannot decide 
over matters regarding their body, the gender gap will continue to exist. 

The Beijing Conference created the Platform for Action in order to fulfill women’s 
interest. The Platform provides that the “explicit recognition and affirmation of the right 
of all women to control all aspects of their health, in particular their own fertility, is basic 
to their empowerment.”96 It adds that “the human rights of women include their right 
to have control over and decide freely and responsibly on matters related to their sex-
uality, including sexual and reproductive health, free of coercion, discrimination, and 
violence.”97 Additionally, it encouraged governments to review laws containing punitive 
measures against women who have undergone illegal abortions.98

The approval of the Platform for Action did not come easy. There were heated debates, 
mostly by fundamentalists who attempted to restrict equality provisions on women’s 
rights, such as human rights like health, abortion, and family forms.99 However, Beijing’s 
Platform for Action is “a considerable improvement over previous agreements: its clarity, 

90	 Jason Finkle & Alison McIntosh Cairo Revisited: Some Thoughts on the Implementation of the ICPD, 6 Heal-
th Transition Rev. 110, 110 (1996). 
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gy 237, 239 (1996).  
92	 Bing, supra note 30, at 11. 
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93 (2000).
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96	 Fourth World Conference on Women, Beijing Declaration and Platform for Action, ¶ 17, UN Doc. A/
CONF.177/20/Rev.1 (Sept. 15, 1995) [hereinafter Beijing Declaration and Platform for Action]. 
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concreteness, strong statement that gender equality was a question of human rights and 
a necessary condition for social justice, and recognition that women must share power 
in decision making at all levels of society.”100 That calls out for women’s autonomy in all 
aspects of her life, including in the private sphere and her reproductive rights. “The polit-
ical commitments made by governments in those conferences [Cairo and Beijing] should 
be turned into legally enforceable duties to respect reproductive rights.”101 With that in 
mind, Cook explains that:

There is a growing awareness that national and international interactions 
to develop favorable practices and norms need to continue over time, 
and not end with court decisions or the approval of international docu-
ments. That is, the Cairo and Beijing commitments need to be seen as 
a dynamic, ongoing law-making and implementation process through 
which non-binding commitments become politically, socially, and legally 
binding.102 

c.  Beijing 5+: 

In June 2000, the United Nations held a General Assembly Special Session in its head-
quarters in New York to review implementation of the 1995 Beijing Platform for Action. 
Although originally named “Women 2000: Gender Equality, Development, and Peace for 
the 21st Century”, Beijing 5+ brought for discussion the good practices, actions, obstacles, 
and key challenges that women faced during the new millennium.103 Surprisingly, many 
delegations who in previous conferences demonstrated conservative views on reproduc-
tive and sexual rights were now more accepting and supporting of more progressive mea-
sures to implement transcendental provisions on women’s rights.104 States agreed upon 
revising national policies, programs, and legislations related to maternal mortality, safe 
and effective contraception, and the reduction of AIDS.105 

C.  Violations to Reproductive Rights

While women’s rights movements around the world are advocating to obtain full and 
free exercise of their reproductive rights, many governments have given little to no impor-
tance to this fundamental human right. This may be due to the predominance of patriar-
chal leaders, a lack of commitment to eliminate discrimination against women, and a lack 
of will to develop public policy that recognizes and guarantees the reproductive rights of 
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women, even if that goes against conservative groups. As Kimberly A. Johns notes, “[t]
he current status of reproductive health among women and the effects of its inadequa-
cies are having grave consequences upon populations around the world.”106 For example, 
women’s reproductive rights are being violated when women die while being pregnant, 
when women pass away while giving birth, when women are denied access to healthcare 
or family planning services, among other discriminating scenarios.

i.	Maternal Mortality

There is international consensus that maternal health is not only important to 
prevent deaths and disabilities, but also to prevent the associated deaths of newborns 
and infants.107 Maternal mortality is defined as “deaths due to complications from 
pregnancy or childbirth.”108 Most of the health complications women face are developed 
through pregnancy and most of them are preventable or treatable.109 A United Nations 
inter-agency research disclosed that from 2000-2017, the global maternal mortality 
ratio declined by 38%.110 That percentage is equivalent to a decline from 342 deaths to 
211 deaths per 100,000 live births.111 In 2017, the number of women and girls who died 
yearly from complications during pregnancy or childbirth decreased from 451,000 to 
295,000.112 Although statistics show that there has been a significant change, one cannot 
ignore the fact that women still die during pregnancy or during birth, something that 
should not occur. The drop in the rates could be related to better health-care access 
during prenatal and postnatal stages. Over 800 women die each day during pregnancy or 
childbirth around the world.113 UNICEF explains that “approximately 20 [women] suffer 
serious injuries, infections, or disabilities.”114 The World Health Organizations (WHO) 
posits that the number of maternal mortalities displays the inequalities in access to 
quality health services and stresses the disparities between rich and poor.115 In 2017, the 
ratio of low-income countries is “462 per 100,000 live births versus 11 per 100,000 live 
births in high income countries.”116 These statistics show that maternal mortality does 

106	 Kimberly A. Johns, Reproductive Rights of Women: Construction and Reality in International and United 
States Law, 5 Cardozo Women’s L.J. 1, 2 (1998). 
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cology and Obstetrics s55, s55 (2012)).
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affect poor women more, partly due to health care inaccessibility and lack of money to 
pay for medical care.  

Regarding maternal mortality, 27% are due to hemorrhage being the leading cause of 
deaths.117 Another cause of maternal deaths is pre-existing medical conditions that wors-
ened during pregnancy.118 Eclampsia, sepsis, embolism, and other hypertensive disorders 
affect women during pregnancy and may lead to death.119 As will be discussed below, 
unsafe abortions also claim a significant number of lives.120 However, maternal mortality 
is mostly preventable. Local governments play a crucial role in reducing maternal mor-
tality. Governments must be proactive in securing the right to life and the right to health 
by providing health-care services to all women, regardless of their social and economic 
condition. Furthermore, the WHO claims that “the health-care solutions to prevent and 
manage complications are well known.”121 The WHO narrows down the problem to one 
thing: lack of access to healthcare services.122 As discussed earlier, access to healthcare 
services is a human right everyone has; government officials must be proactive in guaran-
teeing that basic human right to women. WHO states that: 

The latest data suggest that in most high-income and upper middle-in-
come countries, more that 90% of all births benefit from the presence of 
a trained midwife, doctor or nurse. However, fewer than half of all births 
in several low income and lower-middle income countries are assisted by 
such skilled health personnel.123 

Deciding whether to have a child or not is part of women’s reproductive rights. In 
addition, women have the right to adequate healthcare services before, during, and after 
pregnancy. Governments must address the barriers and limits that are being imposed 
on women in order to guarantee that no woman dies of a preventable death for it is a hu-
man rights violation that cannot be tolerated. The UN Human Rights Council agrees that 
maternal mortality is a human rights violation.124  Furthermore, the CEDAW Committee 
constantly stresses that “when governments fail to provide health care that only women 
need, such as maternity care, that failure is a form of discrimination against them that 
governments are obligated to remedy.”125 The United States has not ratified the CEDAW 
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and, therefore, the instrument is not binding to the country. It should not be a surprise 
that mortality rates in the United States have been increasing significantly.126 As a matter 
of fact, it is the only developed country whose maternal mortality rates are rising.127 The 
rate has increased from 10.3 deaths per 100,000 live births in 1991 to 23.8 deaths in 2014.128 
Suzanne Delbanco explains that the increasing numbers “may be due to Cesarean-sec-
tion deliveries, a procedure that carries added risk and financial burden and is frequently 
performed unnecessarily in the United States.”129 One of the most influential factors in 
the increase of mortality rate are the high costs of maternal care and the lack of medical 
insurance in United States. 
 

ii.	  Access to Reproductive Health-care Services

Lack of adequate healthcare access to women during their pregnancy confirms that 
access to reproductive healthcare services remains scarce.130 The Cairo Convention de-
fined reproductive health as “a state of complete physical, mental, and social well-being 
and not merely the absence of disease or infirmity, in all matters relating to the reproduc-
tive system and to its functions and processes.”131 The ICPD also developed a definition 
that explains how reproductive health care is “the constellation of methods, techniques, 
and services that contribute to reproductive health and well-being by preventing and 
solving reproductive health problems.”132 Without efficient and adequate reproductive 
health care, women may not enjoy their reproductive health to full extent. Therefore, 
governments shall develop and enforce policies and programs that promote and fulfill the 
right to reproductive healthcare services. 

The lack of an adequate level of reproductive health is a global problem, especially 
in developing countries.133 Reproductive health care may be measured using indicators, 
such as contraceptive prevalence, fertility rate, personnel at births, basic obstetric care, 
prevalence of women with genital mutilation, high frequency of pregnant women with 
HIV, and knowledge of HIV-prevention practices.134 Lance Gable argues that “deficien-
cies in reproductive health indicators are largely conditions that can be alleviated with 
a combination of better access to health services, improvement in economic and social 
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conditions, and increased protection of human rights related to reproductive health.”135 
Despite many countries ratifying treaties that promote women’s reproductive healthcare 
services, the maternal mortality rates discussed previously prove that women are not 
given access to adequate reproductive healthcare. Hence, women need for governments 
to implement proactive solutions to this problem and not just go to conferences and sign 
treaties, for women’s lives are at stake. Women may not continue to die or suffer repro-
ductive health distress because of a government’s incompetence and failure to assure 
women enjoy their rights. As Gable states “work needs to be done in order to improve 
health outcomes and increase access to necessary reproductive health services and in-
formation.”136 

iii.  Family Planning Services 

Family planning is an essential component in fulfilling the basic right of all couples 
and individuals to decide freely and responsibly the number of children they want and 
when they want to have the children, if any. The World Health Organization state consid-
ers that “[f]amily planning enables people to make informed choices about their sexual 
and reproductive health.”137 Also, it gives women an opportunity to learn and decide over 
the timing and spacing of their children. Additionally, deciding when to get pregnant 
promotes the “well-being and autonomy of women,” which may be “achieved through 
contraceptives and infertility treatments.”138 Providing family planning services is highly 
beneficial, for it reduces unwanted pregnancies, which lead to the reduction of unsafe 
abortions; it allows women to limit the size of their families; it prevents closely spaced 
births; it reduces the number of women and men with Sexually Transmitted Diseases 
(STDs), as well as their children.139 

A basic component in securing women’s reproductive rights is eliminating economic, 
racial and social barriers to family planning services.  According to the U.N. “[m]ore than 
120 million women have an unmet need for family planning services.”140 Affected women 
are not able to decide freely on planning when to have their children. Additionally, they 
are at risk of contracting STDs, which leads to a violation of their reproductive rights. 
Contraceptives are a tool for family planning. The use of that birth control method has 
increased worldwide from 54% in 1990 to 57.4% in 2015. 141Although the increase may 
seem minimal, the trend indicates that women are gradually moving to the use of contra-
ception because they are being given the option and access to the birth control method. 
The WHO indicates that from 1990 to 2015, contraceptive use in Africa increased from 
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23.6% to 28.5% and in Asia from 60.9% to 61.8%.142 However, in Latin America, includ-
ing the Caribbean, it remained the same, 66.7%.143 Nonetheless, 214 million women in 
reproductive years are not using modern contraceptive methods in order to prevent preg-
nancies and STDs.144 The unmet need for contraception may be due to limited access to 
contraception, especially among young people, fear or experience of side-effects, poor 
quality of available services, cultural or religious opposition, and gender-based barri-
ers.145 

Currently there are clinics which offer services that promote the reproductive rights 
of women, as well as, serve the general community. In Puerto Rico, Prevén Clinic is a lead-
ing provider of family planning services.146 It was established forty-eight years ago and re-
ceives around 16,500 patients yearly, with or without healthcare insurance.147 Prevén offers 
STDs’ testing, counseling regarding sexual and reproductive health, and sexual education 
to communities.148 

iv.  Abortion

Abortion is one way that many women, couples, and people all around the world 
manage unwanted pregnancies. As agreed in the Cairo Conference, women have the right 
to decide over when to have children and how many, if any, and the timing of the pregnan-
cy. According to the Guttmacher Institute, abortions can be divided into three categories 
those being safe, less safe, and least safe.149 An abortion is considered safe when it consists 
of a harmless method performed by an appropriately trained provider such as a doctor.150 
Less safe abortions are the ones that only meet one of the two criteria mentioned above.151 
For example, they may be done by a trained provider, but the method used might be 
outdated.152 Self-induced abortions using, for example, misoprostol is also considered a 
less safe abortion.153 Misoprostol is a noninvasive drug that is usually used to induced 
abortions.154 Least safe abortions are the ones done by an untrained person, such as the 
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woman herself, using a dangerous method.155 From 2010-2014, “55% of all abortions were 
safe, 31% less safe, and 14% least safe,” being equivalent to more than 25 million unsafe 
abortions per year.156 This means that 25 million women are denied reproductive health 
care, therefore violating their reproductive rights. Even though the percentage of women 
involved in less and least safe abortion procedures is inferior to the percentage of women 
who go through safe abortions, the rate is still high. There should be no less and least 
safe abortions because there is a right to reproductive healthcare that should be secured. 
Unsafe abortions may lead to complications that may contribute to maternal morbidity, 
disability, and mortality.157 

Recent data (2010-2014) exhibit that “an estimated 55.9 million abortions occur each 
year [,] 49.3 million in developing regions and 6.6 million in developed regions.”158 Global 
trends indicate that abortions worldwide have increased by 11% between 1990 and 2014. 
Such increase is associated to the rise in the number of abortions in women of repro-
ductive age.159 Overall, thirty-five abortions occur each year per 1,000 women aged 15-44 
worldwide.160 The Guttmacher Institute estimates that in real-life terms, “an annual rate of 
35 per 1,000 suggests that, on average, a women would have one abortion in her lifetime.”161 

However, the report published by the Guttmacher Institute shows that there is little 
correlation between a country’s economic factors and the abortion rate.162 Data indicates 
that women that live in countries with the most restrictive laws have abortions at the 
same rate as women living in countries with less restrictive laws.163 The region with the 
highest estimated abortion rate is in Latin America and the Caribbean with forty-four 
abortions per 1,000 women; the lowest rates are in North America and Oceania with sev-
enteen and nineteen per 1,000, respectively.164 However, the abortion rates from 1990 to 
2014 in Eastern Europe declined by more than half. The Guttmacher Institute explains 
that “the steady increase in access to and use of modern contraceptives in these newly 
independent countries after the dissolution of the Soviet Union is reflected in the system-
atic drop from the high abortion rates that used to predominate.”165 

Currently, abortion remains prohibited in many countries. However, the 20th cen-
tury was a period of change in penal laws and criminal codes that had been restricting 
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women’s reproductive rights. Most countries spelled out exceptions under which induced 
abortions was not to be subject to penalties.166 The reforms in abortion-related legisla-
tions started in the early 1950s in the Soviet Bloc and satellite states across regions of 
Europe and Asia.167 From 1960s onward, the alterations in laws extended through much 
of the developed world and some developing countries such as Cuba.168 By the mid-1980s, 
abortions were “broadly legal” throughout most Europe and North America.169 From 1985 
to 2010, nearly all European countries lifted restrictions on abortion, thus permitting 
abortion on broad grounds.170 In 2007, Mexico’s federal district became the only part of 
the country to allow abortion without any restriction.171  This slow but steady shift may 
be the result of countries finally acknowledging that unsafe abortions are a public health 
concern and mostly preventable with proactive actions and solutions implemented by 
governments. The Guttmacher Institute states that as of 2019: 

[S]ome 6% of the world’s 1.64 billion women of reproductive age live in a 
country where abortion is prohibited altogether, without any explicit ex-
ception. Twenty-one percent of reproductive-aged women live in a coun-
try where abortion is explicitly allowed only to save a woman’s life. An 
additional 11% of women live in places that permit abortion to protect a 
woman’s physical health, another 4% where it is also permitted to protect 
a woman’s mental health, and 21% where abortion is also permitted on 
socioeconomic grounds. . . . Around 37% of women live in countries where 
abortion is allowed without restrictions as to reason— with maximum ges-
tational limits specified in almost all cases.172 

Those percentages are equivalent to thirty-nine countries explicitly permitting abor-
tions “only in the most dire of circumstances”;173 thirty-six countries allow abortion to 
save a woman’s life and protect her physical health; twenty-four countries explicitly 
specify a woman’s mental health as grounds for legal abortion; thirteen countries add 
socioeconomic reasons to life, physical health, and mental health grounds; sixty-one 
countries have laws that allow women to have an induced abortion without restriction. 
It is important to mention that having liberal laws does not guarantee that abortion will 
be widely available.174 Barriers, such as “onerous certification regulations, private-sector 
providers, inadequate access to public-sector facilities, stigma, and a poor understand-
ing of the law among both women and providers”,175  prevent safe abortions. It is useless 
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to have a law that allows abortion when it is not being put into practice because of all the 
undue burdens placed on practitioners and women, who end up resorting to clandestine 
abortions. 

Abortion-related stigma is a reality that many women of all contexts face, adversely 
impacting women’s health and well-being.176 This stigma leads to unsafe abortions be-
cause women fear judgements and criticism from family and friends.177 However, remov-
ing restrictions on abortion does not necessarily end the stigma.178 The Guttmacher In-
stitute explains that:

Even in countries where abortion is broadly legal, women’s feelings of iso-
lation and anxiety over having a stigmatized procedure can result in their 
fear of being judged harshly by health professionals, and of being treated 
as an outcast by their family and community. In legally restrictive settings, 
by comparison, seeking either an induced abortion or care afterward can 
mean running the risk of arrest.179 

In El Salvador, from January 2000 and March 2011, nearly thirty-two women per 
129 got handed over to police by hospital personnel.180 “The consequences of clandes-
tine —often unsafe— abortions  predominantly affect women in countries with highly 
restrictive laws.”181 Highly restricted laws are concentrated in developing regions.182 Al-
though women in some countries in developing regions obtain misoprostol to self-in-
duce the abortion, they still face the risk of negative health consequences if they do not 
use the method correctly.183 However, in countries were misoprostol is not available, 
unsafe abortions are the only option available for women that want to exercise their 
reproductive rights. The consequences that a woman’s health can suffer from an unsafe 
abortion may include sepsis, hemorrhage, trauma to reproductive organs, and/or even 
death.184 Many women experience complications from unsafe abortions and need im-
mediate post-abortion care, yet many wait until they face life-threatening symptoms to 
seek help.185 Post-abortion health care is part of women’s health care and reproductive 
rights, being consistent with the Cairo Conference’s Programme of Action.     
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v.  Sexually Transmitted Infections (STIs) 

STI prevention and control have widespread public benefits, including that they lead 
to universal access to sexual and reproductive health care.186 As Lance Gable explains, 
“the rate of sexually transmitted infections in the population provides a crucial indicator 
of reproductive health.”187 The World Health Organization (WHO) reports that in 2016 
there were an estimated 376 million new infections of the four curable STIs: chlamydia, 
gonorrhea, syphilis, and trichomoniasis.188 These estimates are equivalent to more than 
one million new infections per day. High rates of STIs evidence that there is still poor 
access to reproductive health. STIs have a close link to sexual and reproductive practices, 
for instance, most transmissions happen because there is no access to adequate treat-
ment and health information available.189 If not treated, STIs increase the risk of HIV 
transmission during unprotected sexual intercourse, leading to complications such as 
“pelvic inflammatory disease, infertility, ectopic pregnancy, miscarriage, fetal death, and 
congenital infections.”190 Around 200,000 fetal and neonatal deaths occur each year due 
to mother-to-child syphilis transmission and over 280,000 cervical cancer deaths occur 
each year due to human papillomavirus (HPV).191 

Untreated syphilis in pregnancy is a major cause of morbidity and mortality that lead 
to fetal deaths, stillbirths, preterm or low-birth-weight infants, and an increase in risk of 
mother-to-child transmission.192 From 2015-2018, eleven countries and territories have 
been validated as having eliminated mother-to-child transmission of syphilis, including 
Cuba, Anguilla, Bermuda, and Malaysia.193 However, many countries are not able to cover 
antenatal care due to a limited supply of syphilis test kits.194 Similarly, cervical cancer 
is a preventable disease, yet over 280,000 women die each year because of this type of 
cancer.195 Ninety percent of the deaths happen in low- and middle-income countries.196 
The WHO launched in 2018 a campaign aiming to eliminate cervical cancer. The strategy 
includes providing HPV vaccination to young women and subsequent cancer screening 
and treatment for women age 35-45.197 

186	 World Health Organization, Report on Global Sexually Transmitted Infection Surveillance vii (2018), ht-
tps://apps.who.int/iris/bitstream/handle/10665/277258/9789241565691-eng.pdf?ua=1.   
187	 Gable, supra note 20, at 967. 
188	  World Health Organization, Report on Global Sexually Transmitted Infection Surveillance, supra note 186, 
at 1 (citing Jane Rowley et al., Global and regional estimates of the prevalence and incidence of four curable sexu-
ally transmitted infections in 2016, 97 Bull World Health Organ 548, 548-562 (2019)).
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II. Reproductive Rights and International Law

Although the Convention on the Elimination of all Forms of Discrimination Against 
Women (CEDAW) and the Declaration on the Elimination of Violence Against Wom-
en recognized women’s rights and emphasized the obligation states have in promoting 
gender equality and securing a life free of violence, those are instruments that vaguely 
address reproductive rights.198 Nevertheless, as can be seen from the Cairo and Beijing 
Conferences that took place in the 1990s, the recognition of reproductive rights as human 
rights is a recent event in international law. “The importance of human rights principles 
in advancing women’s health rights, including reproductive and sexual health, was clar-
ified in the language of both the Cairo Programme of Action and the Beijing Declara-
tion.”199 However, there has not been an international instrument developed afterwards 
that explicitly sets forward reproductive rights as human rights. The lack of a binding 
treaty that focuses on reproductive rights limits governments’ duties to enforce, secure, 
and protect such rights. As a result, women’s rights movements have been using the inter-
national human rights rhetoric in order to advance their goals.200 

A.  Human Rights Approach

Human rights set universal standards that are a powerful tool in holding governments 
accountable for violations.201 “Human rights stem from the notion that all human beings 
are equal and therefore have an equal right to enjoy dignity and security.”202 Approaching 
reproductive rights as human rights would be substantially beneficial to their recognition 
as such because it would place them in the international arena. This positioning brings 
governments and international organizations closer to recognizing the importance and 
necessity of framing them as human rights. “Conceptualizing reproductive rights as hu-
man rights—related to equality, freedom, and autonomy—rather than framing them as 
social or ‘second generation rights’ is relevant to understanding the scope of the States’ 
obligations regarding the achievement of reproductive self-determination.”203 The hu-
man rights approach allows for women’s reproductive rights to be seen as a crucial and 
important aspect of all societies, regardless of the type of government or dominant reli-
gion. Reproductive rights may not be demoted to a category of less importance and can-
not be addressed as a secondary matter of society, in comparison with other issues, when 
women across the planet are dying every day due to violations of their reproductive rights. 

198	 Alma Beltrán Y Puga, Paradigmatic Changes in Gender Justice: The Advancements of Reproductive Rights in 
International Human Rights Law, 3 Creighton Int’l & Comp. L.J. 158, 159 (2012).
199	 Isfahan Merali, Advancing Women’s Reproductive and Sexual Health Rights: Using the International Human 
Rights, 10 Development in Practice System, 609, 612 (2000). 
200	 Gable, supra note 20, at 971 (citing Beth A. Simmons, Mobilizing for Humans Rights 222-231 (2009)). 
201	 Yeshiva University, What to Expect: Legal Developments and Challenges in Reproductive Justice, 15 Cardo-
zo J.L. & Gender 503, 588 (2009). 
202	 Dina Bogecho, Putting It to Good Use: The International Covenant on Civil and Political Rights and Women’s 
Right to Reproductive Health, 13 S. Cal. Rev. L. & Women’s Stud. 229, 232 (2004). 
203	 Beltrán Y Puga, supra note 198, at 149. 
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Furthermore, having a human rights framework allows the use of international bod-
ies created by international frameworks in order to hold governments accountable when 
local mechanisms are not helpful.204 It allows you to look beyond a local government’s 
policies and framework, thus allowing you to frame violations in a way not available be-
fore.205 This has been evidenced in the cases recently decided in international courts, 
which have found local governments responsible of violating women’s reproductive 
rights. Such accountability would not have happened if it was not because the govern-
ment’s actions were taken to an unbiased, international forum. Additionally, the human 
rights framework helps expand the way we conceive the relationship between our rights 
and our government’s obligation to protect those rights. “State obligations to uphold hu-
man rights go beyond what we in the United States traditionally think about our govern-
ment’s requirements to protect our rights, and so in ways that are very important in the 
reproductive rights context.”206 About the States obligation: 

States have a tripartite obligation to respect, protect, and fulfill human 
rights, and what that means is that first states have to respect human 
rights, and therefore they cannot interfere with an individual’s exercise of 
a right. They then have to protect human rights, meaning that they have 
to ensure that third parties can’t interfere with an individual’s exercise of 
a right. And they also have to fulfill human rights, which means that the 
state must put in place the conditions necessary to make possible the en-
joyment of the right.207

In other words, governments must respect reproductive rights and may not stand 
in the way of a woman’s decision regarding her reproductive rights. Furthermore, gov-
ernments have the duty to ensure that no third party interferes in a woman’s decision 
concerning such rights. This means that no organization can stand in front of an abortion 
clinic to dissuade women who enter so that they do not abort. Lastly, the government 
shall promote and ensure women know about their reproductive rights. Likewise, using a 
human rights approach gives women everywhere the power to create alliances and part-
nerships with different human rights advocates. “You do not need to be a lawyer, and it 
really creates an opportunity for a wide arrange of stakeholders and actors, health service 
providers, feminists, lawyers, to collaborate around an issue and to try to address it to-
gether.”208 Altogether, the human rights perspective:  

[C]an help change a perception about an issue and as perceptions 
change we can even bring about different norm internalization, that can 
eventually hopefully change—even change our law, and second, human 
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rights framework and treaties provide advocates with new tools, forums, 
and alliances that can only strength their work.209 

It helps us recognize that human rights go beyond our local laws and govern-
ment.210

B. Testing Out Possible Human Rights 

Human rights law scholar Philip Alston developed a three-step analysis for evaluat-
ing if a right being proposed has what it takes to achieve status of international human 
right.211 Alston’s test considers three minimum conditions any proposed right must have: 
(1) it must be fundamental; (2) it must be universally recognized and guaranteed; and (3) 
it must be capable of sufficiently precise formulation to give rise to legal obligations on 
state parties.212 Alston has somehow considered another requirement, which is that the 
General Assembly of the United Nations creates a covenant for the right’s protection.213 
First of all, Alston’s primary requisite is widely supported and “rarely questioned when 
applied to men.”214 “State control of men’s bodies through regulation of their reproduc-
tive capacities, such as castration, has long been condemned as tyranny and mayhem.”215 
Women shall have the autonomy to decide freely on any matter regarding their reproduc-
tive rights. Secondly, not only international documents and conventions have recognized 
the need for reproductive rights as human rights, but international courts have also in-
clined towards the recognition of reproductive rights by holding governments account-
able for violations of those rights. Therefore, there should not be much hesitation in 
securing the rights in a UN treaty. 

On the other hand, securing reproductive rights as a more established human right 
has been difficult because there is no universal definition of reproductive rights.216 “Hu-
man rights advocates are keenly aware of the difficulties in giving a right universal appeal. 
Some argue that there is a need for cultural relativism, while others argue that there are 
human rights so basic that they do not require cultural sensitivity.”217 Cultural relativism 
may be defined as “the position according to which local cultural traditions (including 
religious, political, and legal practices) properly determine the existence and scope of 
civil and political rights enjoyed by individuals in a given society.”218 Allowing cultural rel-
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ativism to interfere with the establishment of reproductive rights can be brutal for women 
because that may lead to no universal conception of reproductive rights. Reproductive 
rights would be bound by the religious, political, and legal practices of each government 
and thus, no universal consensus would exist. “Female subordination runs so deep that 
is still viewed as inevitable or natural, rather than seen as a politically construed reality 
maintained by patriarchal interests, ideology, and institutions.”219 There is no doubt that 
in countries where culture is highly influenced by religion, women are subordinate to the 
roles of men.220 Cultural relativism furthers that and does not allow for an universal un-
derstanding of reproductive rights.

However, Professor Abdullahi An-Na’im explains that new human rights “cannot be 
seen as truly universal unless they are conceived and articulated within the widest pos-
sible range of cultural traditions.”221 He believes that an approach towards the recogni-
tion of reproductive rights as human rights must, in fact, acknowledge cultural relativism 
without giving it too much validity or denying its presence in the human rights debate.222 
Under the cultural relativism theory, reproductive rights must be worked upon cultural 
traditions, including religion. This represents a challenge for reproductive rights advo-
cates because the church has historically been seen as an actor in society that promotes 
inequality and that pushes for legislations that diminish women rights.   

The debate on cultural relativism leads to focus on the gender inequality that exists 
worldwide. Up to this date, women are treated as second-class citizens and are prevented 
from playing a significant role in the political process of society.223 “Human rights have 
been historically defined, targeted, and implemented for those who participate in the 
public spheres of the society and the economy.”224 This idea is what makes many peo-
ple believe that the discrimination women face on a daily basis should not be prone to 
intervention by human rights activist, because it takes place in the private sphere, the 
household.225 Feminist scholars have been claiming that limiting women’s roles to the 
private sphere of the home retrains the development of the women as a citizen in the pub-
lic sphere.226 “Women’s enjoyment and exercise of reproductive rights and fundamental 
freedoms will become a universal fact when women everywhere are allowed to make their 
own decisions about their fertility and sexuality.”227 Women’s rights must be placed on the 
public sphere because women are also affected by the decisions being made in that arena, 
in some instances more than men. 
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As long as women are not given their space in the public sphere, there will be a sig-
nificant gap in recognizing reproductive rights as human rights. Human rights must take 
that reality into account. Human rights as a legal concept did not traditionally encompass 
issues of women’s rights—such as motherhood and reproductive rights—because these 
issues were not within the scope of men’s practice. Men’s experiences of the violation of 
the right to life have not centered on death through pregnancy or childbirth.228 
As discussed earlier, maternal mortality is a persistent cause of death on women, some-
thing human rights law must consider. 

vi.  Right Redundancy

Although literature and findings about why reproductive rights should not be ele-
vated to human rights are almost inexistent, some opposition may arise from the fact 
that reproductive rights encompass human rights that have already been recognized in 
treaties and international documents, such as the right to life, right to health, right to 
privacy, and the right to non-discrimination. Securing those rights under reproductive 
rights could seem redundant because those rights are already secured in multiple treaties 
and documents. As a matter of fact, international human rights treaties have been used 
lately as tools for change in reproductive rights.229 “Rights relating to reproductive and 
sexual health may be protected and promoted through several legally binding human 
rights instruments.”230 In securing reproductive rights through already established hu-
man rights, one must not forget that rights are interrelated and they depend upon others 
in order to be fulfilled.231 “Applying [the human rights] analysis to reproductive rights, 
[international human rights] laws must be applied to oblige states to take effective pre-
ventive and curative measures to respect, protect, and fulfill women’s health rights and to 
afford women themselves the capacity . . . to achieve their own health and reproductive 
self-determination.”232 

i.  Right to Life 

Every single human being has a right to life, yet it is violated every time a woman and/
or her child dies during pregnancy and/or at childbirth of an avoidable death.233 “The 
right to life should not be too narrowly interpreted[,] but rather entails obligations on 
the states to adopt positive measures.”234 Positive measures may include state legislatures’ 
approval of new laws that promote the most basic human right, the right to life. This 
right can be used to include state obligations to prevent and reduce maternal mortality, 
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to guarantee appropriate and affordable health services, and to obtain contraceptives and 
abortions.235 Health services, contraceptives and abortions are not only tools that help a 
woman exercise autonomy over reproductive matters, but they also help women prevent 
life or death situations. It’s a two-way street: government shall be proactive in securing the 
right to life, especially those issues related to reproductive rights, while women are given 
alternatives to decide upon such matters.  Rebecca J. Cook and Mahmoud F. Fathalla 
posits that:

If women are to be equal, governments have at least the same obligation 
to prevent maternal death as to prevent death from disease. In fact, given 
that maternity, the sole means of natural human propagation, is not a dis-
ease, equity requires more protection against the risk of maternal mortal-
ity than against death from disease.236 

The Universal Declaration of Human Rights (UDHR), the International Covenant on 
Civil and Political Rights (ICCPR), the International Covenant on Economic, Social, and 
Cultural Rights (ICESC), the Convention on the Elimination of all Forms of Discrimina-
tion Against Women (CEDAW), the Cairo Conference, and the Beijing Conference seek 
to enforce and secure the right to life regarding women. 

Table 1: Treaties and Documents Securing the Right to Life237

 UDHR: article 3
·	 ICCPR: article 6
·	 ICESCR: N/A
·	 CEDAW: N/A
·	 Cairo Programme of Action: chapters 1, 8.21, 8.25
·	 Beijing Declaration: paragraph 97

ii.  Right to Health

The right to health is wide-ranging.238 It can be interpreted to require states to: pro-
vide and maintain affordable, accessible, and appropriate healthcare services, including 
family planning services, STD and HIV/AIDS services throughout the lifecycle; encourage 
and support choice in health services (i.e. contraception, midwives, breastfeeding, etc.); 
support and promote safe motherhood and reproductive and sexual health services.239

235	 Merali, supra note 199, at 613.
236	 Rebecca J. Cook & Mahmoud F. Fathalla, Advancing Reproductive Rights Beyond Cairo and Beijing, 22 In-
ternational Family Planning Perspectives 115, 117 (1996). 
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The widely recognized right to health seeks to guarantee the right to reproductive 
health. The Cairo Program set out the definition of reproductive health that has been 
widely accepted since the 1990s. “Reproductive health care is defined as the constella-
tion of methods, techniques and services that contribute to reproductive health and 
well-being by preventing and solving reproductive health problems.”240 Reproductive 
health also includes sexual health, which seeks the fulfillment of life and personal rela-
tionships.241 

Although women and men are affected by many similar health conditions, women 
are treated differently when they encounter a health-related problem.242 The Office of the 
High Commissioner for Human Rights explains that:

The prevalence of poverty and economic dependence among women, 
their experience of violence, gender bias in the health system and society 
at large, discrimination on the grounds of race or other factors, the limited 
power many women have over their sexual and reproductive lives and their 
lack of influence in decision-making are social realities which have an ad-
verse impact on their health.243 

State authorities and society as a whole have an ongoing duty to create awareness 
about the importance of ending all types of discrimination and violence towards women. 
By eradicating discrimination and violence, women are given more power and autonomy 
over their decisions, including those related to reproductive rights. 

The International Covenant on Economic, Social, and Cultural Rights (ICESC) and 
the Convention on the Elimination of all Forms of Discrimination Against Women (CE-
DAW) explicitly call for the elimination of discrimination against women in health care 
and services.244 Furthermore, the CEDAW requires state parties to guarantee services re-
lated to pregnancy, childbirth, and the postnatal stage, including family planning and 
obstetric care.245 Additionally, the Cairo and Beijing Conferences emphasize the impor-
tance of securing “the right of men and women to be informed and to have access to safe, 
effective, affordable and acceptable methods of family planning of their choice, and the 
right of access to appropriate health-care services that will enable women to go safely 
through pregnancy and childbirth.”246 

240	 Report of the ICPD, supra note 24, at 40. 
241	 Id.
242	 Office of the High Commissioner for Human Rights, supra note 34, at 12.
243	 Id.
244	 Id.
245	 Id. at 13.
246	 Id.



Núm. 1 (2020) 279

Table 2: Treaties and Documents 
Securing the Right to Health247

·  UDHR: article 25
·  ICCPR: N/A 
·  ICESCR: 12
·  CEDAW: 11(1)(f), 12, 14(2)(b)
·  Cairo Programme of Action: chapters 7, 8 
·  Beijing Declaration: paragraphs 92, 94, 95, 98, 103, 106, 108

iii.  Right to Privacy 

The right to privacy, which has been secured in multiple treaties. It protects peo-
ple from “arbitrary interference with[their] privacy, famil[ies], home or correspon-
dence, nor to attacks upon his honor and reputation.”248 The right to privacy also in-
cludes the right to confidentiality in treatment and in counselling.249 “One area where 
states may fail to respect women’s privacy relates to their reproductive functions.”250 
A women’s right to privacy gets violated every time she desires to get sterilization, for 
example, when the doctor requests her husband’s authorization. “Claims by women 
to autonomous choices against their partners’ attempted vetoes have been consistent-
ly upheld by courts in countries of all regions of the world.”251 In 2006, the Human 
Rights Committee found that a government had interfered in the plaintiff ’s private 
life as the state neglected her an abortion that was permitted under local law.252 Both 
the Cairo and Beijing Conferences sought to ensure women’s autonomy and confi-
dential decision regarding reproductive matters, invoking the right to privacy from 
governmental interference.253 As will be discussed, courts in United States and Puerto 
Rico have upheld the right to privacy over governmental interference regarding repro-
ductive rights.  

247	 Cook & Fathalla, supra note 236, at 116.
248	 Universal Declaration of Human Rights, supra note 21, art. 12. 
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Llatoy v. Perú, U.N. Doc. CCPR/C/85/D/1153/2003 (2005)). 
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Table 3: Treaties and Documents Securing the Right to Privacy254

·  UDHR: article 12
·  ICCPR: article 17 
·  ICESCR: article 10
·  CEDAW: 16
·  Cairo Programme of Action: chapter 7 
·  Beijing Declaration: paragraphs 103, 107(e), 108(m), 267

iv.  Right to Non-Discrimination 

Non-discrimination is a vital principle of human rights.255 This right includes the 
obligations to:

 
·	 Remedy the lack of adequate and appropriate services for many groups who have 

traditionally been disempowered.256

·	 Allocate adequate health resources to address women’s reproductive and sexual 
health needs.257 

·	 Enact legislation and implement strategies to benefit all women and girls in relat-
ing to marriage, divorce, inheritance, property, reproductive rights, violence, and 
education.258

·	 Take serious steps to address the particular sexual and reproductive health needs 
of people with disabilities, young and older women, same-sex couples, disadvan-
taged families, and minority women.259  

The right of non-discrimination is also a crucial human right.260 “Women’s right to 
control their fertility through invoking the prohibition against all forms of discrimination 
against women may be considered a fundamental key that opens up women’s capacity to 
enjoy other human rights.”261 Every time a clinic asks a women to obtain her husband’s 
consent in order to receive a treatment at a clinic, a violation of the non-discrimination 
clauses of the CEDAW occurs.262 Rarely, if ever, is a man asked for a woman’s authoriza-
tion to undergo fertility-related treatment. It is important to address the right to non-dis-
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crimination having in mind that it may encompass several discriminations.263 This occurs 
when a person is not only discriminated for being a woman, but also for being part of a 
marginalized community.264 “It is important to acknowledge this issue when considering 
how to secure reproductive rights for all as women belonging to vulnerable groups are 
often those with least access to reproductive services.”265 The United Nations Population 
Fund explains that:  

Unequal power relations based on gender are a core concern for reproduc-
tive rights, as inequality makes it difficult or impossible for women and 
adolescent girls to refuse sex or insist on safe and responsible sex practices. 
Inequality also influences the occurrence of harmful practices, such as fe-
male genital mutilation, polygamy and marital rape, increasing women’s 
risk of contracting HIV/ AIDS and other STIs.266

Table 4: Treaties and Documents Securing 
the Right to Non-Discrimination267

·  UDHR: Articles 1, 2, 7
·  ICCPR: Articles 2(1), 3, 26 
·  ICESCR: 2(2) and 3 
·  CEDAW: Articles 1 and 2
·  Cairo Programme of Action: N/A 
·  Beijing Declaration: N/A

D.  Case Law 

In recent times, women have used international treaties to access international courts 
in order to challenge the actions of their country’s government for violating their repro-
ductive rights. As we will see below, because there is no treaty that secures reproductive 
rights explicitly, women are using other international human rights instruments that help 
them hold their local government accountable for violating their basic human reproduc-
tive rights. That human rights approach is a way to start pushing the reproductive rights 
agenda into the international arena and thus, a way to gain international consensus that 
reproductive rights are human rights. 
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i.	  KL v. Perú268 

K.L. was a seventeen-year-old girl from Perú who got diagnosed with an anencephalic 
fetus during her pregnancy.269 Doctors told K.L. that the fetus would be born with an 
incomplete brain, eventually leading to the death of the fetus. Such pregnancy was also 
life-threatening to K.L., for which doctors and a social worker advised the teenager to 
terminate the pregnancy.270 Although in Perú abortion was illegal in most circumstances, 
it was permitted in order to secure a women’s life.271 One of Peru’s state hospitals denied 
the abortion procedures and K.L. was forced to continue her pregnancy and give birth.272 
The newborn died four days after birth.273 

Unable to seek justice in Perú, K.L. filed a petition, with the help of the Center for 
Reproductive Rights, before the United Nations Human Rights Committee claiming Perú 
had violated her right to receive a therapeutic abortion in order to secure her life.274 In 
2005, the Human Rights Committee, which oversees compliance with the International 
Covenant on Civil and Political Rights (ICCPR), held that Peruvian authorities had vio-
lated K.L.’s rights to be free from cruel, inhuman and degrading treatment, privacy, and 
special protection as a minor.275

The Committee held that K.L.’s privacy was violated when the State refused to act 
in accordance with K.L. decision to terminate her pregnancy after her gynecologist dis-
cussed with K.L that she could either continue her pregnancy or terminate it.276 Perú’s 
refusal to acknowledge K.L.’s decision concerning her pregnancy violated her right to pri-
vacy. A woman’s right to privacy enables her to decide, without state intromission, over 
issues related to her reproductive health, including whether or not to get an abortion. The 
Human Rights Committee requested Perú to provide K.L. with a remedy that included 
compensation.277 Additionally, it admonished Perú so that similar violations would not 
happen again.278 K.L. was the first groundbreaking decision by an international human 
rights body that held a government accountable for denying access to abortion when it is 
legal.279 
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ii.	  R.R. v. Poland280 

During her eighteenth week of pregnancy, R.R. was informed that her fetus had 
a potential malformation and that she needed genetic testing in order to confirm the 
diagnosis.281 This information was crucial in order to determine whether to continue 
the pregnancy or not. In Poland, abortion is legal when tests indicate that the fetus has 
a high risk of being irreversibly damaged.282 R.R. went on to get the genetic tests, but 
doctors denied her the examinations required.283 R.R. struggled for eight weeks trying to 
get a doctor who would do a referral for the genetic tests.284 Unable to secure the refer-
ral, she went to an emergency room at a hospital.285 R.R. was 33 weeks pregnant.286 The 
genetic tests results confirmed the fetus had genetic abnormalities.287 R.R. requested an 
abortion, but she was denied the procedure because at that point, the hospital had de-
termined that the fetus was viable.288 The delay in securing R.R. the tests she needed was 
the reason she could not get an abortion later because the time frame permitted by law 
to undergo the procedure had already passed. R.R. gave birth to the child, who suffers 
from a genetic condition. 

Unable to seek remedy in Poland, she turned to the European Court of Human Rights 
sustaining that Poland authorities had violated their obligations under the European 
Convention for the Protection of Human Rights.289 In 2011, the European Court of Human 
Rights found Poland to have violated R.R.’s right to be free form inhuman and degrad-
ing treatment and her right to privacy.290 The court specifically held that Poland’s failure 
to implement access to legal abortion, denial of access to information about the fetus’ 
health, and inadequate regulations all violated R.R.’s right to privacy under the European 
Convention for the Protection of Human Rights.291 This was the first time the European 
Court of Human Rights recognized that State Parties have the obligation to guarantee 
patients access to reproductive healthcare services.292

280	 R.R. v. Poland, App. No. 27617/04, Eur. Ct. H.R. (2011) [hereinafter R.R. v. Poland]. 
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iii.  Alyne v. Brazil293

Alyne, an Afro-Brazilian woman and resident of one of Río de Janeiro’s poorest areas, 
was six months pregnant when she experienced severe abdominal pain and vomiting.294 
She went to a local health center and, although she possessed high-risk pregnancy symp-
toms, doctors performed no tests and sent Alyne home.295 When she returned two days 
later, the fetus had no heartbeat.296 Alyne had to deliver the stillborn fetus.297 Although 
medical standards require that in circumstances such as the ones Alyne went through, the 
placenta be removed immediately to prevent hemorrhage and infection, she did not have 
surgery until fourteen hours later.298 Following the surgical procedures, Alyne suffered 
severe hemorrhaging, low blood pressure, and disorientation.299 She was transferred to 
another hospital, where she was given a brief account of her medical condition.300 The 
staff did not know she had delivered a stillborn fetus hours before.301 She died, twen-
ty-one hours after her arrival at the hospital, of an preventable death.302 

Alyne’s mother sought redress for her daughter by filing a petition to the Commit-
tee on the Elimination of Discrimination against Women (CEDAW Committee).303 The 
lawsuit alleged that the Brazilian government had failed to secure maternal healthcare, 
particularly for marginalized women.304 In 2011, the CEDAW Committee found that Bra-
zil failed to provide appropriate maternal health services, violating its obligations to en-
sure the right to health and take all the appropriate measures to eliminate discrimination 
against women, including by private actors.305 Furthermore, the CEDAW Committee or-
dered Brazil to secure women’s reproductive rights.306 Nancy Northup summarizes that:

The Committee ordered the government to ensure women’s right to safe 
motherhood and affordable access to adequate emergency obstetric care, 
provide professional training for health workers, ensure that private 
healthcare facilities comply with national and international standards on 
reproductive healthcare, and ensure sanctions are imposed on health pro-
fessionals violating women’s reproductive rights.307 

293	 United Nations, Committee on the Elimination of Discrimination against Women, Communication No. 
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As discussed before, reproductive rights are being secured through the use of in-
ternational treaties and documents in international forums, such as the Human Rights 
Committee and the CEDAW Committee. Two of the cases discussed above stress the im-
portance of the right to privacy in holding governments accountable for interfering with 
women’s autonomy regarding their reproductive rights. Also, the cases highlight how 
women from marginalized sectors are the ones that suffer the most. Moreover, as more 
suits related to reproductive rights are seen before international courts, the more recog-
nition reproductive rights get in the international level, thus making it clear that such 
rights fulfill the second requisite of Alston’s test. The scholar’s test requires that, in order 
for a proposed right to achieve status of international right, the right had to be universally 
recognized. For now, international instruments that secure rights encompassed within 
the scope of reproductive rights must be used incessantly until there is an instrument 
that explicitly recognizes and secures women’s reproductive rights. Until then, bridging 
the gap in order to secure them as human rights remains the main objective in the fight 
for reproductive rights.

III.  Reproductive Rights in Puerto Rico

A.  Abortion

i.  Public Policy and Abortion

The United States invasion of Puerto Rico in 1898 created a shift in reproductive 
rights, especially those concerning abortion.308 Although during Spanish colonization 
abortion was criminalized, the United States invasion modified the criminalization of 
abortion in order to make it analogous to the California Penal Code.309 From 1902 on-
wards, abortion could be performed only if it was necessary to save the life of the pregnant 
woman.310 This statute did not clarify who was allowed to perform the procedure, so it is 
believed that anyone, trained or not, could execute the abortion as long as it was done in 
order to save and protect the woman’s life.311 That state of law remained unaltered until 
1937, when four bills aimed at controlling the information being published about birth 
control alternatives and procreation were formulated in the House of Representatives.312 

The House of Representatives Bill 64 was promulgated into Act 33 of May 1, 1937. Act 
33-1937 amended article 268 of the Penal Code by eliminating the restrictions on the pub-
lication of information related to birth control alternatives.313 Those restrictions were es-
tablished with the Comstock Act of 1873.314 However, Act 33-1937 imposed a restriction on 
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the information published on abortion.315 Although during the 1930s reproductive rights 
were not widely recognized as they are now, Act 33-1937 created obstacles in obtaining 
information related to abortion, something that is crucial and essential to reproductive 
rights. Women have the right to be informed over procedures related to their reproductive 
health, for it is the only way one can make an informed decision.

Additionally, Bill 218 of the House of Representatives became Act 136 of May 15, 1937 
which amended article 268 of the Penal Code, establishing a penalty term of 5 to 10 years 
in case of conviction for the publication of information regarding abortion methods or 
services.316 This meant that not only was abortion criminalized more severely, but women 
had no access to information regarding her reproductive rights. However, that same act 
clarified that abortion could take place in order to save the life or health of the expecting 
woman.317 Act 136-1937 also legalized sterilization for neomaltusian purposes.318 In other 
words, sterilization was allowed in order to control population growth. Dr. Rosa Marchand 
believes that Act 136-1937 was the first piece of legislation in United States that allowed 
abortions in order to save the life of the woman.319 Although Act 136-1937 opened up an ex-
ception to the prohibition on abortions, Marchand explains that there was no increase in 
the amounts of abortion being performed, in part due to the restriction that only a doctor 
authorized by the Health Department could perform abortions.320 This meant that mid-
wives, who usually performed the abortion for a lower cost, could not engage in the prac-
tice and were, in fact, criminalized by the state.321 The authorities excluded midwives from 
women’s reproductive rights and thus, conditioned women’s health to a specific sector, 
authorized personnel. However, this presented a serious issue because not every woman 
had the economic means to pay what a regular doctor would charge for an abortion proce-
dure, leading to clandestine abortion procedures and the risks related to these practices.322 

After the statutes approved in 1937, abortion was out of the public eye until 1964 when 
amendments were made to the Penal Code.323 Rather than originating in the House of 
Representatives, the 1964 bills were generated in the Senate.324 Act 65 of June 19, 1964 
made it a priority that the Health Department be notified of the abortion procedures 
being held.325 This act required health professionals to report all abortion procedures 
they performed.326 The purpose of submitting the reports was to identify abortion proce-
dures that were not completed or to notify any complications that developed throughout 
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the process in order to identify who conducted the procedure.327 Act 90 of June 26, 1964 
amended articles 266 and 267 of the Penal Code to eliminate the word “pregnant” from 
the first article and to add to the second article “any surgical intervention or alternate 
method, with the purpose of creating an abortion.”328 These articles were repealed when 
the Penal Code got modified in 1974.329 It is clear that both projects were created in order 
to make it easier to persecute and condemn people who conducted abortions.330 

Although the acts were aimed at health professionals, they had direct consequenc-
es on women who wanted to seek abortions. Women could only obtain abortions from 
authorized personnel, but there was always an economic factor to consider. A woman’s 
financial means served as the determining factor to decide if the abortion would be done 
the legal or clandestine way. As Marchand states, “the safety and quality of an abortion 
during this period was something that depended mainly on the economic resources that 
the woman had or could obtain.”331 Many of those that could not pay a legal abortion, 
provoked the abortion themselves or went to midwives who would charge three times 
less than what legal clinics would.332 Home remedies to induce the abortion included 
permanganate tablets, probes, castor oil purgatives with malted beer, medicinal plants, 
quinine capsules, lifting heavy objects, falling, and hurting their stomach.333 Midwives 
would typically use the dilation and curettage method, which is a procedure were the 
cervix gets dilated and an instrument is used to scrape the uterine lining.334 However, the 
procedure could result in infections, high fever, shivers, and severe internal bleeding.335 
Those clandestine abortions were not performed under the best conditions.336 From 1930 
to 1936, the “Hospital de la Capital” received at least four patients weekly with internal 
bleeding, many resulting in death.337 

In 1955, the Supreme Court of Puerto Rico confirmed a sentence imposed by a low-
er court that found a woman guilty of advising and helping a pregnant woman have an 
abortion by using medical-surgical instruments without being authorized to practice 
medicine in Puerto Rico.338 As can be seen, reproductive rights were clearly constrained 
by the legislations passed in Puerto Rico during the first five decades of the 20th century, 
impacting women’s rights on the island. The perception of illegality regarding abortions 
in Puerto Rico would last until 1973 when the Supreme Court of the United States (SCO-
TUS) ruled upon Roe v. Wade.339 
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	 ii.  Abortion Development through the SCOTUS

Due to the colonial relationship that ties up Puerto Rico to the United States, many 
of the laws and rulings of the federal government and SCOTUS are binding. As a result, 
the rulings on abortion have a direct impact on Puerto Rican women’s reproductive rights. 
In 1973, Justice Harry Blackmun delivered the opinion of the Court in the reproductive 
rights’ landmark case, Roe v. Wade.340 Jane Roe was a single woman who was pregnant and 
wished to terminate her pregnancy.341 She wished to terminate her pregnancy but was not 
able to get a legal abortion because her life did not seem to be threaten by the pregnancy 
and she could not afford traveling to another state.342 As a result, she challenged the con-
stitutionality of the Texas criminal abortion laws.343 After the state of Texas challenged 
the District Court’s ruling, the SCOTUS ruled that the right to privacy secured in the 
Fourteenth Amendment was broad enough to encompass a woman’s decision on whether 
to keep or terminate her pregnancy.344 The Court also held that the word “person” as used 
in the Fourteenth Amendment does not include the unborn.345 

However, as Linda Greenhouse and Reva Siegel state, “even as the Court recognized 
a woman’s privacy interests in deciding whether to bear a child, it also recognized that 
the state had an interest in regulating abortion.”346 Roe v. Wade also created the trimester 
framework, which held that during the first trimester, the woman could go to a clinic, 
consult with an authorized doctor, and decide to terminate her pregnancy.347 The doctor 
had the final saying on whether to proceed with the abortion or not; the State could not 
interfere.348 During the second trimester, the State possessed a compelling interest in 
protecting the woman’s health and could regulate abortions.349 Finally, the third trimes-
ter recognized the State’s interest to protect the viable fetus and hence, could prohibit 
abortion except when the woman’s life was at risk.350 As Greenhouse and Siegel explain “to 
those who support abortion rights, Roe demonstrates the Court’s crucial role in protect-
ing individual rights in the face of determined political opposition.”351

In 1992, the SCOTUS decided Planned Parenthood of Southeastern Pennsylvania v. 
Casey.352 It is one of the most important decisions sustained by the Federal Supreme 
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Court in relation to abortions and reproductive rights, for it did not overturn Roe v. Wade 
completely.353 As the 20th century came to an end, reproductive rights were more recog-
nized and talked about. Women were everywhere demanding their reproductive rights to 
be acknowledged and secured. It’s no surprise that social justice activists on both sides 
of the abortion debate helped shape Planned Parenthood v. Casey.354 The case challenged 
five provisions of the Pennsylvania Abortion Control Act of 1982, which required the preg-
nant woman to give her informed consent, wait at least 24 hours for the procedure, if 
married, notify their husbands, and, if it involved minors, obtain parental consent.355 It 
also imposed certain requirements on facilities that provided abortion services.356 The 
SCOTUS held that “the essential holding of Roe v. Wade should be retained and once 
again reaffirmed.”357 Justice O’Connor, Justice Kennedy, and Justice Souter summarized 
it as follows:

Roe’s essential holding, the holding we reaffirm, has three parts. First is a 
recognition of the right of the woman to choose to have an abortion before 
viability and to obtain it without undue interference from the State. Before 
viability, the State›s interests are not strong enough to support a prohibi-
tion of abortion or the imposition of a substantial obstacle to the wom-
an›s effective right to elect the procedure. Second is a confirmation of the 
State›s power to restrict abortions after fetal viability, if the law contains 
exceptions for pregnancies which endanger the woman›s life or health. 
And third is the principle that the State has legitimate interests from the 
outset of the pregnancy in protecting the health of the woman and the life 
of the fetus that may become a child. These principles do not contradict 
one another; and we adhere to each.358

The SCOTUS also established the “undue burden test”, which the Court recognized 
as the standard that balances the State’s interest with the woman’s constitutionally pro-
tected liberty.359 The Court defined undue burden as “the conclusion that a state regu-
lation has the purpose or effect of placing a substantial obstacle in the path of a woman 
seeking an abortion of a nonviable fetus.”360 If the provision of a law creates an undue 
burden, then the provision is invalid.361 The undue burden test does not interfere with 
the central holding of Roe v. Wade, which is that a state may not prohibit a woman from 
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deciding whether to terminate her pregnancy or not before viability.362 After analyzing 
the Pennsylvania statutory sections with the undue burden test, the Court upheld (1) the 
informed consent requirement,363 (2) the 24-hour waiting period,364 and (3) the parental 
consent provided that there is a judicial bypass procedure.365 It also invalidated the spou-
sal notice.366 

As recently as March 2020, the SCOTUS held oral arguments in order to decide 
whether to affirm or reverse the U.S. Court of Appeals for the 5th Circuit’s decision in June 
Medical Services LLC v. Russo. The 5th Circuit upheld Louisiana’s law requiring doctors 
who perform abortions to have admitting privileges at a local hospital.367 The law conflicts 
with the SCOTUS’ decision in Whole Woman’s Health v. Hellerstedt.368 In Whole Wom-
an’s Health, the Supreme Court overturned a nearly identical law because it imposed an 
undue burden on women seeking abortion.369 However, this time around the SCOTUS 
has a conservative majority on its bench, which may be a decisive factor upon the ruling. 
The Supreme Court’s ruling decision is set for summer 2020. The admitting privileges re-
quired by Louisiana law pose an obstacle that directly impacts women who seek abortion. 
If affirmed, this decision will have a direct impact on reproductive rights nationwide in-
cluding Puerto Rico, for decisions made by the SCOTUS have a direct impact on abortion 
regulations in Puerto Rico. 

Although local laws in Puerto Rico ban abortion, the decision on Roe v. Wade made 
the laws unenforceable. As a result, the Supreme Court of Puerto Rico (TSPR) adopted 
through jurisprudence what was decided in the SCOTUS regarding abortion and thus, 
creating a new rule of law: abortion is legal in Puerto Rico. Putting aside the trimester 
scheme set out by the SCOTUS, Pueblo v. Duarte Mendoza affirmed that Roe v. Wade 
applies to Puerto Rico and as such, every woman has the right to decide whether to termi-
nate her pregnancy or not.370 It also states that the Puerto Rican legislature cannot grant 
parents a full veto on their daughter’s decision to obtain an abortion.371 That concept was 
adopted from Bellotti v. Baird.372 A year after deciding Pueblo v. Duarte Mendoza, the 
TSPR ruled upon Pueblo v. Najul Baez, holding that a doctor who did not perform the 
necessary examinations prior to abortion violated the state of law.373  
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iii.  House of Representatives Bill 950

The abortion debate seemed to stay under the radar until 2018 when Senate Bill 950 
ignited months-long debates and activism concerning women’s reproductive rights and 
abortion.374 The measure presented by senator Nayda Venegas Brown sought to impose 
burdens on the right of women to decide whether to get an abortion or not. If the original 
bill had been approved and turned into law, it would have required the woman’s informed 
consent before getting an abortion, would have established a 48-hour waiting period, 
would have prohibited a woman from ending her pregnancy because the fetus was not 
the sex she desired and/or the fetus had a potential of developing genetic abnormalities, 
would have required parental concern for women that were not 18-years-old, and would 
have considered the need to protect the life of the unborn.375 This legislative bill seemed 
particularly controversial and conflicting because our current state of law does not recog-
nize rights to the unborn. Therefore, a fetus is not considered a person until the baby is 
born and is allowed to breath on its only, detached from the birth giver’s womb.376 Senate 
Bill 950, however, seemed to give rights to the fetus. This would particularly give rise to a 
conflicting state of law concerning abortion because it would have considered the fetus 
a person and, therefore, an abortion the murdering of that person. Similarly, the newly 
drafted Civil Code of Puerto Rico377 considers the fetus to be a person. As of March 2020, 
the proposed legislation has not been voted upon. 

Although provisions such as the ones contemplated in the bill were upheld by the 
Supreme Court of the United States in Planned Parenthood v. Casey, there is no doubt 
that they were aimed at constraining women’s reproductive rights in the island. However, 
the bill was amended and the changes toned down the restrictions.378 The bill initially 
requested parental consent for women of ages 21 or younger, but it got altered to lower the 
age to 18 years.379 However, requiring women 18-years-old or younger to obtain the per-
mission of her parents in order to proceed with the abortion undermines women’s rights 
to decide over their body and dispenses that right to third parties. This may lead to the 
birth of an undesired child because of fear of asking parents for their approval. As Dr. Yari 
Vale Montero, an abortion clinic administrator and obstetrician, states “minors are a vul-
nerable population because they usually wait longer to disclose [that] they are pregnant. 
They would be the most impacted.”380 

Dr. Vale Montero also manifested that the 48-hour waiting period and the requisite 
of showing the woman who is seeking the abortion a sonogram of the fetus is complete 
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nonsense.381 Vale Montero fears that this bill is “just the beginning of the fight over 
reproductive rights in Puerto Rico.”382 Although the bill got approved in both the Senate 
and the House of Representatives, former governor Ricardo Rosselló Nevares vetoed the 
project. The bill was sent back to the legislature. The House of Representatives reapproved 
it after considering Rosselló Nevares veto. The Senate did not consider the veto and thus, 
did not vote again. As to March 2020, Senate Bill 950 is sitting in the legislature. 

There is no doubt that citizen participation and activism from different groups, such 
as “Colectiva Feminista”, Amnesty International, and “Colegio de Abogados y Abogadas 
de Puerto Rico”, exerted pressure so that the bill would not get approved. Women took 
streets, public meetings, and work and academic spaces to explain and reject the setbacks 
contemplated by the bill concerning women’s reproductive rights. The implications the 
legislation would have had on Puerto Rican women were to be dreadful. The 48-hour 
waiting period meant that the woman had to visit the abortion clinic twice, affecting her 
study and/or work hours. Not all women have the privilege of being able to miss work 
to go to a medical appointment, especially after the labor reform of 2017 that limits sick 
leave compensation. The parental consent for women younger than 18-years-old might 
have forced many women to have the baby or undergo a clandestine abortion, health risks 
included, for some parents would have not agreed with their daughter’s decision to get 
an abortion. As if the abortion process itself was not accompanied by social stigma, the 
requisite of showing the sonogram of the fetus to the woman that is seeking an abortion 
would have been detrimental to her mental and emotional health. A woman’s right to 
self-determination over her reproductive body cannot be constrained. 

Table 5: Senate Bill 950 Legislative history

·  May 7, 2018
·  March 7, 2019
·  March 14, 2019

·  March 19, 2019

·  March 20, 2019

·  March 25, 2019

·  Bill got filed.
·  Senate approves the bill.
·  House of Representatives approves the bill. 
·  Presidents of both Chambers sign the bill.
·  Former Governor Ricardo Rosselló Nevares vetoes the bill.

·  House of Representatives reconsiders the bill and approves it, going 
over the Governor’s veto.

Data: The Office of Legislative Services (OSL)
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	 iv.  Legal, yet accessible?

Abortion continues to be legal in Puerto Rico. Any women, regardless of her age, can 
go to one of the six abortion clinics around the island and get an abortion if she’s in her 
first or second trimester of pregnancy.383 She does not need the consent of her male friend, 
partner, or husband, whichever the case. Additionally, a woman younger than 21-years-
old can obtain the abortion without her parents’ consent. Before starting the abortion, 
the doctor must provide the female with all the relevant and necessary information re-
garding the process in order for her to make an informed decision of whether to undergo 
the process or not. From 2006-2018, 65,450 abortions were performed in the island.384 
Data analyzed by ONCE displays the profile of a woman seeking abortion in Puerto Rico: 

It is a woman between 20 and 29 years old (55.80%); with nine weeks or 
less of gestation (81.72%); that is not a mother (37.75%) or has only procre-
ated once (29.69%); that has never aborted (46.82%) or has only done it 
once (31.58%); that is single (62.49%), either because she has not married 
(42.52%) or because she lives with her partner (19.97%); and that she is 
between her first and third year of university (29.22%).385

Although women may exercise their right to abortion, this right seems restricted in 
Puerto Rico due to lack of access and lack of information. There are only six abortion cen-
ters around the island: five are located in the metropolitan area and one is located in the 
southern region of the island.386 This is distressing because there are women who do not 
have the means to travel to their closest clinic which might be more than an hour away. 
Furthermore, out of 367 obstetrician-gynecologists working in Puerto Rico, only 5-10 of 
them perform abortions.387 Puerto Rican women do not have many options to decide 
from. Additionally, low-income women in Puerto Rico obtain their medical insurance 
from the federal program Medicaid. Since 1976, the Hyde Amendment has prohibited 
federal funds from being used in abortion services.388 The Hyde Amendment excludes 
abortion procedures from thousands of Puerto Rican women’s coverage, limiting their 
right to reproductive health. The only exception to the Hyde Amendment is that the preg-
nancy results from incest or rape.389 Due to social inequalities in United States and Puerto 
Rico, women with low incomes are the ones that suffer the most the restriction on their 
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medical coverage by the Hyde Amendment. The average rate for an abortion procedure in 
Puerto Rico goes from $250 to $500, depending on the number of weeks the woman has. 
Some have no option but to continue with an unwanted pregnancy, while others resort to 
clandestine abortions. 

On the other hand, local authorities barely address the topic, which adds to the ta-
boo that abortion is a bad thing. The government cannot take sides on whether abortion 
is right or not. They must be a neutral body that provides its citizens with information 
on abortion, for abortion is legal in Puerto Rico. Just because it is legal does not mean 
that every woman that gets pregnant will do it. The legality of abortion is an opportunity 
for women to make their own choices over their own bodies. Supporting the legality of 
abortion, but not deciding to undergo it is not a contradiction. It only emphasizes and 
supports the idea that all women should enjoy reproductive rights and the right to decide. 

B.  Testing the Pill in Puerto Rico

Puerto Rican women were used as participants in birth control trials during the 
mid-twentieth century in the quest for an effective contraceptive method. The clinical 
trials were sponsored by Margaret Sanger, the founder of the American Birth Control 
League and Planned Parenthood, and her friend Katharine McCormick.390 Sanger was 
an advocate for the right of women to use contraception and followed up closely all re-
search.391 McCormick was the financial support behind the research and trials for the 
pill.392 In 1953, Sanger, along with McCormick, went to visit the Worcester Foundation for 
Experimental Biology in Massachusetts where scientists Gregory Pincus and Min Chueh 
Chang experimented with progesterone compounds that were capable of being used as 
oral contraceptives.393 On the other hand, doctor John Rock was the one to conduct the 
clinical trials of the pill.394 

Meanwhile in Puerto Rico, doctor Edris Rice-Wray, director of the Puerto Rico Family 
Planning Association, followed closely the developments of the pill and proposed to the 
owner of Procter & Gamble inviting the Worcester Foundation for Experimental Biology 
to conduct the trials of the pill in Puerto Rico.395 Since in Massachusetts it was illegal to 
distribute and/or inform about contraceptives, Rice-Wray’s proposal seemed like the per-
fect plan.396 In 1956, after testing the pill on animals, Rock, Pincus, and other colleagues 
arrived in Puerto Rico to experiment with humans.397 Planned Parenthood points out 

390	 Planned Parenthood, Birth Control: History of the Pill (June 2015), https://www.plannedparenthood.org/
files/1514/3518/7100/Pill_History_FactSheet.pdf, at 1.
391	 Id. at 2.
392	 Id. 
393	 Id. (see also Suzanne White Junod & Lara Marks, Women’s Trials: The Approval of the First Oral Contracep-
tive Pill in the United States and Great Britain, 57 J. Hist. Med. Allied Sci. 117, 123 (2002)).
394	 Planned Parenthood, supra note 390, at 2.
395	 Aceprensa, La historia secreta de la píldora anticonceptiva (Oct. 20, 1993), https://www.aceprensa.com/fami-
lia/la-historia-secreta-de-la-p-ldora-anticonceptiva/. 
396	 Planned Parenthood, supra note 390, at 3. 
397	 Junod & Marks, supra note 393, at 124. 
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to multiple factors that made Puerto Rico the ideal place for the trials, but one of them 
stands out for being the most controversial: “Many of the women were semi-literate or 
illiterate, which allowed the researchers to test whether or not the pill could also be used 
by women around the world, regardless of their educational accomplishments”.398 

Basically, Pincus wanted to prove that if poor, illiterate women living in public hous-
ing projects of a United States territory could use the pill without any difficulties, women 
everywhere could also use it for it did not seem too complicated. Puerto Rico was chosen 
deliberately to be the place where oral contraceptives would be tested. Pincus and Rock 
had no idea the effects it would have on women, for the pill was only tested before on 
animals. There was, and still is, a colonial relationship between the United States and 
Puerto Rico, which translates to power and authority over Puerto Ricans. At that time 
only a few understood the implications of being a colony, while others were astonished by 
the so-called progress brought by the United States invasion. The government urged for 
population control and the pill seemed an interesting alternative to sterilization. Medical 
students from the University of Puerto Rico were told to participate on the trials but they 
refused.399 Nursing students from the Hospital of San Juan were scouted next, but they 
also refused.400 Who were left to be the subjects of the experiment? Poor, illiterate women 
who did not even give their informed consent.401 Although women’s reproductive rights 
include being able to decide whether to use the pill or not, Puerto Rican women were giv-
en the contraceptive to find out whether the pill worked or not. They were being used as 
guinea pigs. It had little to do with women enjoying their reproductive rights. 

In 1957, G.D. Searle and Company sought the United States Food and Drug Adminis-
tration (FDA) approval of the pill, called Enovid, for the use of menstrual irregularities.402 
The applicants made no reference to the use of Enovid for contraceptive purposes.403 In 
1959, Searle submitted a supplemental application for Enovid to the FDA in order to use 
it as an oral contraceptive.404 A year later, Enovid got approved as an oral birth control.405 
However, as Planned Parenthood states “the first pill was effective and simple to use[…], 
but it was far from perfect”.406 The high dosage caused side-effects that were noticeable 
during the clinical trials in Puerto Rico.407 In fact, Dr. Rice-Wray reported that “17% of 
the women in the study complained of nausea, dizziness, headaches, stomach pain, and 
vomiting” and that “a 10-milligram dose of Enovid caused too many side reactions to be 
generally acceptable”.408 Three women died while participating in the trials, yet there is no 
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evidence that the pill caused the deaths.409 As of December 2018, the pill was the second 
most used birth control, after sterilization, in the United States.410

Conclusion
	

Although the development and recognition of reproductive rights is a relatively re-
cent event in comparison with other rights, the attention given to such rights, both in 
international forums and local governments, shows that slowly but steadily international 
organizations and local authorities are moving in favor of reproductive rights. However, 
reproductive rights have to be explicitly set forth as human rights under an international 
instrument that has binding force to its signing parties. This way, local authorities can be 
overseen and brought before international courts when violations of women’s reproduc-
tive rights occur. Governments are not going to hold themselves accountable for the vio-
lations committed in their country, unless there is external pressure for them to act within 
the limits of the international instrument. Furthermore, explicitly securing reproductive 
rights in a treaty assures that local authorities comply with international guidelines, re-
gardless if they support or not such rights.

Notwithstanding the fact that some treaties secure rights that are linked to repro-
ductive rights, statistics unveil that violations of reproductive rights occur on a daily basis 
despite having related rights, such as the right to life, guaranteed in international docu-
ments. We must use technology and the power of social movements as allies of the move-
ment that advocates for reproductive rights to be recognized as human rights. The power 
and reach of social media have been evidenced by the impact chilean feminist group Las 
Tesis’ anthem “A Rapist in Your Path” has had. Additionally, green handkerchiefs have 
been seen wherever a fight for women’s rights takes place. In Argentina, thousands of 
women of all ages have rushed to the doors of the Congress and the Plaza de Mayo, along 
with their green handkerchiefs, to remind the recently elected President that the fight for 
legal abortion stands strong and they will fight until it becomes law. In Spain, since La 
Manada case in 2016, in which six men were convicted of raping a woman, women’s rights 
movements seem stronger than ever. In Puerto Rico, the fight for free, safe and accessible 
abortion continues until no woman is hindered from exercising her reproductive right to 
abortion. 

Due to the colonial relationship between the United States and Puerto Rico, the way 
Puerto Rican authorities deal with reproductive rights is highly influenced by the Federal 
Government. Ironically, federal jurisprudence has managed to secure reproductive rights 
in Puerto Rico from attempts by the local legislature to set forth public policy that violates 
those rights. Setting aside our colonial relationship with the United States, local author-
ities in the island need to have a genuine commitment in advancing reproductive rights 
through effective public policy and committees that work to assure every Puerto Rican 
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woman enjoys her reproductive rights. There must be island wide public awareness cam-
paigns to raise public knowledge about reproductive rights and empower Puerto Rican 
women to decide freely over matters related to their reproductive health. Also, we, as 
individuals, have to take part in this fight. We have to start recognizing that discrimi-
nation against women is widely accepted in our society and that it must be eradicated. 
Equality and reproductive rights go hand in hand and lead to a better society. Women’s 
reproductive rights are not second-class rights, they are human rights and must be treat-
ed as such. 
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